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PREFATORY NOTE 


AGRICULTURE DECISIONS is an official publication by the Secretary 
of Agriculture consisting of decisions and orders issued in formal adjudicatory 
administrative proceedings conducted for the Department under various 
statutes and regulations pursuant to the Administrative Procedure Act. 
Selected court decisions concerning the Department’s regulatory programs are 
also included. The Department is required to publish its rules and regulations 
in the Federal Register and, therefore, they are not included in AGRICULTURE 
DECISIONS. 


Consent Decisions entered subsequent to December 31, 1986, are no 
longer published. However, a list of the decisions is included. (53 Fed. Reg. 
6999, March 4, 1988.) The decisions are on file and may be inspected upon 
request made to the Hearing Clerk, Office of Administrative Law Judges. 


Beginning in 1989, AGRICULTURE DECISIONS is comprised of three 
Parts, each of which is published every six months. Part One is organized by 
regulatory agency and statute, and contains all decisions and orders other than 
those pertaining to the Packers and Stockyards Act and the Perishable 
Agricultural Commodities Act, which are contained in Parts Two and Three, 
respectively. 


The published decisions and orders may be cited by giving the volume 
number, page number and year, e.g., 1 Agric. Dec. 472 (1942). It is 
unnecessary to cite a decision’s docket or decision numbers, e.g., D-578; S. 
1150, and the use of such references generally indicates that the decision has 
not been published in AGRICULTURE DECISIONS. 


Direct all inquiries regarding this publication to: Editors, Agriculture 
Decisions, Hearing Clerk Unit, Office of Administrative Law Judges, U.S. 
Department of Agriculture, Room 1081 South Building, Washington, D.C. 
20250-9200, Telephone: (202) 447-4443. 
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PACKERS AND STOCKYARDS ACT 


DISCIPLINARY DECISIONS 


In re: GARY DAILEY. 
P&S Docket No. D-90-87. 
Decision and Order filed March 4, 1991. 


Dealer — Failure to file an answer — Bonding requirement — Suspension of registration — 
Civil penalty. 


The Judicial Officer affirmed Judge Kane’s (ALJ) order requiring respondent to cease and desist 
from engaging in business without filing and maintaining an adequate bond or its equivalent. 
The order also suspends respondent as a registrant under the Act until he complies with the 
bonding requirements, and assesses a $1,250 civil penalty. A respondent’s failure to file a timely 
answer or deny the allegations of the complaint constitutes an admission of the allegations in the 
complaint and a waiver of hearing. Even if respondent were permitted to file a late answer, it 
would not affect the outcome of this proceeding. Operation without a bond is a serious violation 
of the Act, irrespective of whether complainant has notified the registrant that his bond is about 
to expire. 


John J. Casey, for Complainant. 

Boris V. Ouchakof, Madison, WS, for Respondent. 

Initial decision issued by Paul Kane, Administrative Law Judge. 
Decision and Order issued by Donald A. Campbell, Judicial Officer. 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.).' An initial 
Decision and Order was filed on November 27, 1990, by Administrative Law 
Judge Paul Kane (ALJ) ordering respondent to cease and desist from 
engaging in business without filing and maintaining an adequate bond or its 
equivalent. The order also suspends respondent as a registrant under the Act 
until he complies with the bonding requirements, and assesses a $1,250 civil 
penalty. 

On February 5, 1991, respondent appealed to the Judicial Officer, to whom 
final administrative authority has been delegated to decide the Department’s 


‘See generally Campbell, The Packers and Stockyards Act Regulatory Program, in 1 Davidson, 
Agricultural Law, ch. 3 (1981 and 1989 Cum. Supp.), and Carter, Packers and Stockyards Act, in 
10 Harl, Agricultural Law, ch. 71 (1980). 





GARY DAILEY 803 
50 Agric. Dec. 802 


cases subject to 5 U.S.C. §§ 556 and 557 (7 C.F.R. § 2.35)? The case was 
referred to the Judicial Officer for decision on February 26, 1991. 

Based upon a careful consideration of the entire record, the initial 
Decision and Order is adopted as the final Decision and Order in this case, 
except that the effective date of the order is changed in view of the appeal, 
and the method of paying the civil penalty is specified. Additional conclusions 
by the Judicial Officer follow the ALJ’s conclusions. 


ADMINISTRATIVE LAW JUDGE’S INITIAL DECISION 
Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were personally served upon 
respondent. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


The position of Judicial Officer was established pursuant to the Act of April 4, 1940 (7 
U.S.C. §§ 450c-450g), and Reorganization Plan No. 2 of 1953, 18 Fed. Reg. 3219 (1953), reprinted 
in 5 U.S.C. app. at 1280 (1988). The Department’s present Judicial Officer was appointed in 
January 1971, having been involved with the Department’s regulatory programs since 1949 
(including 3 years’ trial litigation; 10 years’ appellate litigation relating to appeals from the 
decisions of the prior Judicial Officer; and 8 years as administrator of the Packers and 
Stockyards Act regulatory program) (December 1962-January 1971). 
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Findings of Fact 


1. (a) Gary Dailey, hereinafter referred to as the respondent, is an 
individual whose mailing address is 11228 Rock Church Road, Livingston, 
Wisconsin 53554. 

(b) Respondent is, and at all times material herein was: 
(1) Engaged in the business of buying and selling livestock in 
commerce for his own account; and 
(2) Registered with the Secretary of Agriculture as a dealer to 
buy and sell livestock in commerce for his own account and as a market 
agency to buy livestock in commerce on a commission basis. 

2. Respondent was notified by certified mail received April 12, 1990, that 
the $25,000.00 surety bond he maintained to secure the performance of his 
livestock obligations under the Act would terminate on June 10, 1990, and that 
he was required to obtain adequate bond coverage or its equivalent before 
continuing his livestock operations subject to the Act. Notwithstanding such 
notice, respondent has continued to engage in the business of a dealer without 
maintaining an adequate bond or its equivalent. 


Conclusions 
By reason of the facts found in Finding of Fact 2 of the complaint, 
respondent has wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)), 
and sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, .30). 


ADDITIONAL CONCLUSIONS BY THE JUDICIAL OFFICER 


Under the Department’s rules of practice governing formal adjudicatory 
administrative proceedings instituted by the Secretary, a respondent's failure 
to file a timely answer or deny the allegations of the complaint constitutes an 
admission of the allegations in the complaint and a waiver of hearing. 
Specifically, the rules of practice provide (7 C.F.R. §§ 1.136(a)-(c), .139, 
.141(a)): 


§ 1.136 Answer. 


(a) Filing and service. Within 20 days after the service of the 
complaint ... the respondent shall file with the Hearing Clerk an 
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answer signed by the respondent or the attorney of record in the 
proceeding. ... 


(b) Contents. The answer shall: (1) Clearly admit, deny, or 
explain each of the allegations of the Complaint and shall clearly set 
forth any defense asserted by the respondent; or 


(2) State that the respondent admits all the facts alleged in the 
complaint; or 


(3) State that the respondent admits the jurisdictional allegations 
of the complaint and neither admits nor denies the remaining 
allegations and consents to the issuance of an order without further 
procedure. 


(c) Default. Failure to file an answer within the time provided 
under § 1.136(a) shall be deemed, for purposes of the proceeding, an 
admission of the allegations in the Complaint, and failure to deny or 
otherwise respond to an allegation of the Complaint shall be deemed, 


for purposes of the proceeding, an admission of said allegation, unless 
the parties have agreed to a consent decision pursuant to § 1.138. 


§ 1.139 Procedure upon failure to file an answer or admission of 
facts. 


The failure to file an answer, or the admission by the answer of all 
the material allegations of fact contained in the complaint, shall 
constitute a waiver of hearing. Upon such admission or failure to file, 
complainant shall file a proposed decision, along with a motion for the 
adoption thereof, both of which shall be served upon the respondent 
by the Hearing Clerk. 


Within 20 days after service of such motion and proposed decision, 
the respondent may file with the Hearing Clerk objections thereto. If 
the Judge finds that meritorious objections have been filed, 
complainant’s Motion shall be denied with supporting reasons. If 
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meritorious objections are not filed, the Judge shall issue a decision 
without further procedure or hearing. 


§ 1.141 Procedure for Hearing. 


(a) Request for Hearing. Any party may request a hearing on the 
facts by including such request in the complaint or answer, or by a 
separate request, in writing, filed with the Hearing Clerk within the 
time in which an answer may be filed. Failure to request a hearing 
within the time allowed for the filing of the answer shall constitute a 
waiver of such hearing. 


The complaint contains allegations identical to the findings of fact, supra, 
and states (Complaint at 2): 


The respondent shall file an answer with the Hearing Clerk, United 
States Department of Agriculture, Washington, D.C. 20250, in 
accordance with the Rules of Practice governing proceedings under the 
Act (7 C.F.R. § 1.130 et seq.). Failure to file an answer shall constitute 
an admission of all the material allegations of this complaint. 


In addition, the letter from the Hearing Clerk serving a copy of the 
complaint on respondent expressly and accurately advised respondent of the 
effect of failure to file an answer or plead specifically to any allegation of the 
complaint. The letter states: 


In accordance with the rules of practice governing proceedings under 
the Act, a copy of which is enclosed, you will have 20 days from the 
receipt of this letter within which to file with the Hearing Clerk an 
original and four copies of your answer. Your answer should contain 
a definite statement of the facts which constitute the grounds of 
defense, and should specifically admit, deny or explain each of the 
allegations of the complaint. Failure to file an answer to or plead 
specifically to any allegation of the complaint shall constitute an 
admission of such allegation. 
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Within the same time allowed for the filing of your answer, you may, 
if you wish, request an oral hearing. Failure to file such a request will 
constitute a waiver, on your part, of oral hearing. 


After respondent was personally served with complainant’s October 22, 
1990, Motion for Decision Without Hearing, respondent did not file any 
response. Accordingly, the default order was properly issued in this case. 
Although on rare occasions default decisions have been set aside for good 
cause shown or where complainant did not object,’ respondent has shown no 
basis for setting aside the default decision here.‘ 


*In re Veg-Pro Distributors, 42 Agric. Dec. 273 (1983) (remand order), final decision, 42 Agric. 
Dec. 1173 (1983) (default decision set aside because service of the complaint by registered and 
regular mail was returned as undeliverable, and respondent’s license under the Perishable 
Agricultural Commodities Act had lapsed before service was attempted); Jn re J. Fleishman & 
Co., 38 Agric. Dec. 789 (1978) (remand order), final decision, 37 Agric. Dec. 1175 (1978); In re 
Christ, LA.W.A. Docket No. 24 (Nov. 12, 1974) (remand order), final decision, 35 Agric. Dec. 
195 (1976); and see In re Gallop, 40 Agric. Dec. 217 (order vacating default decision) (case 
remanded to determine whether just cause exists for permitting late answer), final decision, 40 
Agric. Dec. 1254 (1981). 


“See In re Robertson, 47 Agric. Dec. 879 (1988) (default order proper where answer not filed); 
In re Morgantown Produce, Inc., 47 Agric. Dec. 453 (1988) (default order proper where answer 
not filed); In re Johnson-Hallifax, Inc., 47 Agric. Dec. 430 (1988) (default order proper where 
answer not filed); Jn re Charton, 46 Agric. Dec. 1082 (1987) (default order proper where answer 
not filed); Jn re Bejarano, 46 Agric. Dec. 925 (1987) (default order proper where timely answer 
not filed; respondent properly served even though his sister, who signed for the complaint, forgot 
to give it to him until after the 20-day period had expired); Jn re Zedric, 46 Agric. Dec. 948 
(1987) (default order proper where timely answer not filed); Jn re Schmidt & Son, Inc., 46 Agric. 
Dec. 586 (1987) (default order proper where timely answer not filed); Jn re Carter, 46 Agric. Dec. 
207 (1987) (default order proper where timely answer not filed; respondent properly served 
where complaint sent to his last known address was signed for by someone); Jn re McDaniel, 45 
Agric. Dec. 2255 (1986) (default order proper where timely answer not filed); Jn re Mayes, 45 
Agric. Dec. 2320 (1986) (default order proper where answer not filed), rev'd on other grounds, 
836 F.2d 550 (6th Cir. 1987) (unpublished); Jn re Pieszko, 4S Agric. Dec. 2565 (1986) (default 
order proper where answer not filed); Jn re Henson, 45 Agric. Dec. 2246 (1986) (default order 
proper where answer admits or does not deny material allegations); Jn re Guffy, 4S Agric. Dec. 
1742 (1986) (default order proper where answer, filed late, does not deny material allegations); 
In re Blaser, 45 Agric. Dec. 1727 (1986) (default order proper where answer does not deny 
material allegations); Jn re Northwest Orient Airlines, 45 Agric. Dec. 2190 (1986) (default order 
proper where timely answer not filed); Jn re Schwartz, 4S Agric. Dec. 1473 (1986) (default order 
proper where timely answer not filed); Jn re Midas Navigation, Ltd., 4S Agric. Dec. 1676 (1986) 
(default order proper where answer, filed late, does not deny material allegations); Jn re Gutman, 
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The requirement in the Department’s rules of practice that respondent 
deny or explain any allegation of the complaint and set forth any defense in 
a timely answer is necessary to enable this Department to handle its large 
workload in an expeditious and economical manner. During the last fiscal 
year, the Department’s five ALJ’s disposed of 442 cases. The Department’s 
Judicial Officer disposed of 42 cases. In a recent month, 50 new cases were 
filed with the Hearing Clerk. 

The courts have recognized that administrative agencies “should be ‘free 
to fashion their own rules of procedure and to pursue methods of inquiry 
capable of permitting them to discharge their multitudinous duties.” If 
respondent were permitted to contest some of the allegations of fact at this 
late date, or raise new issues, all other respondents in all other cases would 


45 Agric. Dec. 956 (1986) (default order proper where answer does not deny material 
allegations); Jn re Daul, 45 Agric. Dec. 556 (1986) (default order proper where answer, filed late, 
does not deny material allegations); Jn re Eastern Air Lines, Inc., 44 Agric. Dec. 2192 (1985) 
(default order proper where timely answer not filed; irrelevant that respondent’s main office did 
not promptly forward complaint to its attorneys); Jn re Cuttone, 44 Agric. Dec. 1573 (1985) 
(default order proper where timely answer not filed; respondent Carl D. Cuttone properly served 
where complaint sent by certified mail to his last business address was signed for by Joseph A. 
Cuttone), aff'd per curiam, 804 F.2d 153 (D.C. Cir. 1986) (unpublished); Jn re Corbett Farms, Inc., 
43 Agric. Dec. 1775 (1984) (default order proper where timely answer not filed; respondent 
cannot present evidence that it is unable to pay $54,000 civil penalty where it waived its right to 
a hearing by not filing a timely answer); In re Jacobson, 43 Agric. Dec. 780 (1984) (default order 
proper where timely answer not filed); In re Buzun, 43 Agric. Dec. 751 (1984) (default order 
proper where timely answer not filed; respondent Joseph Buzun properly served where complaint 
sent by certified mail to his residence was signed for by someone named Buzun); Jn re Mayer, 
43 Agric. Dec. 439 (1984) (decision as to respondent Doss) (default order proper where timely 
answer not filed; irrelevant whether respondent was unable to afford an attorney), appeal 
dismissed, No. 84-4316 (Sth Cir. July 25, 1984); In re Lambert, 43 Agric. Dec. 46 (1984) (default 
order proper where timely answer not filed); Jn re Berhow, 42 Agric. Dec. 764 (1983) (default 
order proper where timely answer not filed); In re Rubel, 42 Agric. Dec. 800 (1983) (default 
order proper where respondent acted without an attorney and did not understand the 
consequences and scope of a suspension order); Jn re Pastures, Inc., 39 Agric. Dec. 395, 396-97 
(1980) (default order proper where respondents misunderstood the nature of the order that 
would be issued); In re Seal, 39 Agric. Dec. 370, 371 (1980) (default order proper where timely 
answer not filed); In re Thomaston Beef & Veal, Inc., 39 Agric. Dec. 171, 172 (1980) (default 
order not set aside because of respondents’ contentions that they misunderstood the 
Department’s procedural requirements, when there is no basis for the misunderstanding). 


*Cella v. United States, 208 F.2d 783, 789 (7th Cir. 1953), cert. denied, 347 U.S. 1016 (1954), 
quoting from FCC v. Pottsville Broadcasting Co., 309 U.S. 134, 143 (1940); accord Swift & Co. v. 
United States, 308 F.2d 849, 851-52 (7th Cir. 1962). 
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have to be afforded the same privilege. Permitting such practice would greatly 
delay the administrative process and would require additional personnel. 
However, there is no basis for permitting respondent to present matters by 
way of defense at this time. 

Even if respondent were permitted to file an answer at this late date, it 
would not affect the outcome of this proceeding. Respondent contends that 
his estranged wife did not forward to him complainant’s notice that his bond 
was about to terminate, and that he did not learn that his wife had received 
the notice until one day prior to termination of the bond. However, the 
regulations place the responsibility on a dealer to maintain a bond or bond 
equivalent. Operation without a bond is a serious violation of the Act (In re 
Johnson, 47 Agric. Dec. 436, 441-49 (1988)), irrespective of whether 
complainant has notified the registrant that his bond is about to expire. 

For the foregoing reasons, the following order should be issued. 


Order 


Respondent Gary Dailey, his agents and employees, directly or through any 
corporate or other device, in connection with his operations subject to the 


Packers and Stockyards Act, shall cease and desist from engaging in business 
in any capacity for which bonding is required under the Packers and 
Stockyards Act, as amended and supplemented, and the regulations, without 
filing and maintaining an adequate bond or its equivalent, as required by the 
Act and the regulations. 

Respondent is suspended as a registrant under the Act until such time as 
he complies fully with the bonding requirements under the Act and the 
regulations. When respondent demonstrates that he is in full compliance with 
such bonding requirements, a supplemental order will be issued in this 
proceeding terminating the suspension. 

In accordance with section 312(b) of the Act (7 U.S.C. § 213(b)), 
respondent is hereby assessed a civil penalty in the amount of $1,250. The 
civil penalty shall be paid by certified check or money order, made payable to 
the Treasurer of the United States, and mailed to the Assistant General 
Counsel, Trade Practices Division, Office of the General Counsel, Room 2446 
South Building, United States Department of Agriculture, 
Washington, D.C. 20250-1400, not later than the 90th day after service of this 
order on respondent. 
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The cease and desist provisions of this order shall become effective on the 
day after service of this order. The suspension provisions shall become 
effective on the 6th day after service of this order. 


In re: VIRGINIA PACKING CO., INC. 
P&S Docket No. D-90-77. 
Decision and Order filed May 6, 1991. 


Respondent fabricated weights of cattle to deceive sellers. Judge Bernstein issued a cease and 
desist order and assessed a civil penalty of $3,500. 


Edward M. Silverstein, for Complainant. 
Allen J. Gordon, Chesapeake, VA, for Respondent. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


At the conclusion of the hearing in this case on April 23, 1991, in Newport 
News, Virginia, I delivered the following Decision from the bench: 


This proceeding was instituted under the Packers and Stockyards Act (7 
US.C. § 181, et seqg.), by Complaint and Notice of Hearing filed on July 10, 
1990, by the Administrator, Packers and Stockyards Administration, United 
States Department of Agriculture, alleging that Respondent violated the Act. 
On August 6, 1990, Respondent filed an Answer denying the violations. I 
conducted a hearing on April 23, 1991, at Newport News, Virginia. 
Complainant was represented by Edward M. Silverstein, Office of the General 
Counsel, United States Department of Agriculture. Respondent was 
represented by Allen J. Gordon. Complainant’s witnesses were Bruce Boor 
and Dr. Byron Burlingham. Max Schloss testified for Respondent. 
Complainant introduced Exhibits CX-1 through 10. Respondent introduced 
Exhibits RX-1 and 2. The parties stipulated to the following findings of fact, 
conclusions of law, and cease and desist order. 


Findings of Fact 


1.(a) Virginia Packing Co., Inc., "Respondent," is a Virginia corporation 
whose mailing address is 1000 Wilroy Road, P.O. Box 371, Suffolk, Virginia 
23434. (b) Respondent is, and at all material times was: (1) Engaged in the 
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business of buying livestock in commerce for purposes of slaughter; and (2) 
A packer within the meaning of the Act and subject to the Act. 

2. On or about the dates and in the transactions set forth below, 
Respondent purchased cows on a grade and weight basis, but, although it 
accounted to and paid the livestock sellers on the basis of the alleged weights 
of the carcasses, it consigned 51 of the 60 cows for sale at auction: 


Date of Number of Purchased Number of 
Purchase Cows From Sold At Cows 


4/11/89 12 Tar River Smithfield ll 
Ranch, L/S Smith- 
Falkland, field, VA 
NC 


4/16/89 Tar River Smithfield 
Ranch L/S 


4/24/89 Tar River Powell L/S, 
Ranch Smithfield, 
NC 


5/1/89 Tar River Powell L/S 
Ranch 


5/14/89 Tar River Powell L/S 
Ranch 


3. Respondent failed to keep accounts, records, and memoranda which 
fully and correctly disclosed all transactions in its business as a packer under 
the Act in that it fabricated carcass weights and reported those concocted 
weights to the livestock sellers in order to deceive those sellers into believing 
that their cows were slaughtered by the Respondent and that they were being 
paid on an actual carcass weight basis. 


Conclusions of Law’ 


1. By reason of the facts set forth in Paragraph II, Respondent has 
violated section 202(a) of the Act (7 U.S.C. § 192(a)). 


'The bench decision stated here, "and stipulated as facts, but I consider them conclusions of 


law: 
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2. By reason of the facts set forth, Respondent has violated section 401 
of the Act (7 U.S.C. § 221). 


Stipulated Portion of the Order 


Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device shall cease and 
desist from: 

1. Accounting to sellers of livestock on the basis of false weights; 

2. Paying sellers of livestock on the basis of false weights; 

3. Failing to settle and make payments for livestock purchased on a 
carcass weight or carcass grade and weight basis on actual hot carcass weights; 
and 

4. Creating false records and accounting to livestock sellers on the basis 
of such false records. 


Additional Findings of Fact, 
Conclusions of Law and Discussion 


The sole issue to be decided is the amount of civil penalty to be assessed 
against Respondent. Complainant requested the assessment of a civil penalty 
of $10,000.00. Respondent felt that no civil penalty should be assessed. 


Section 203(b) of the Act reads in applicable part, "The Secretary may 
assess a civil penalty of not more than $10,000. for each such violation. In 
determining the amount of the civil penalty to be assessed under this 
section, the Secretary shall consider the gravity of the offense, the size of 
the business involved and the effect of the penalty on the person’s ability 
to continue in business.” 


This is an extremely serious offense. I find the violation is of great gravity. 
The fabrication of weights in order to deceive sellers is a violation which 
cannot be countenanced. It undercuts the purposes of the Packers and 
Stockyards Act, and is extremely detrimental to the operation of this business. 

As to the size of Respondent’s business, Complainant’s witness, Mr. Boor, 
has testified that Respondent is a small packer and Respondent’s testimony 
is also to that effect. Therefore, I find the size to be that of a small business. 

As to the effect of a penalty on Respondent’s ability to continue in 
business, Respondent has submitted RX-1, which is financial statements for 
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the years ending December 31, 1990 and 1989, and RX-2, a letter from Sovran 
Bank to Respondent dated April 10, 1991. These exhibits, together with the 
testimony of Respondent’s president, Max Schloss, show that Respondent’s 
financial condition is extremely poor. Respondent’s statements of assets and 
liabilities for the years 1989 and 1990 show that Respondent’s equity has been 
reduced from $243,281.00 at the end of 1989, to $86,768.00 at the end of 1990. 
This is as a result of a net loss by Respondent of $156,513.00 in 1990. The 
statement of assets and liabilities for 1990 shows cash of $1,000.00, and 
virtually all current assets in accounts receivable, inventories or pre-paid 
insurance. The current liabilities include a bank overdraft of $128,664.00. 

RX-2, a letter from Sovran Bank to Respondent, dated April 10, 1991, 
advised Respondent that Sovran Bank will not renew a line of credit in the 
amount of $ 200,000.00 that expires on April 30, 1991. Sovran gives as its 
reason, “Our action is based on the poor operating performance of the 
company in 1990 which you have advised us in continuing into 1991 that has 
in our opinion seriously deteriorated the position of the company and the 
company’s inability to meet payout requirements. .. .". The letter continues, 
",. Sovran will not honor any checks drawn by the company on insufficient 
funds." 

Mr. Schloss testified that he has been president of Respondent for about 
20 years, that the company was started in 1949 by his father and his uncle, and 
is presently run by Mr. Schloss and his two brothers. The company has an old 
plant that continually needs upgrading. USDA has provided the company with 
a list of repairs which must be made. It will be a struggle to obtain capital to 
make the improvements. The state water control board has required 
Respondent to spend additional monies to maintain required standards. 
Respondent, together with Southern Packing, is the only real meat packing 
plant in eastern Virginia. 

Nineteen ninety was Respondent’s worst year. The last six months were 
a disaster. Respondent’s main business consists of supplying commissary 
stores and it lost a good deal of business when many of its customers were 
shipped to the Persian Gulf during this past year. Respondent hopes to 
obtain an additional line of credit. If it does not, it will be unable to remain 
in business. 

Mr. Schloss also testified that he has paid a fine to the state of Virginia of 
$2,000.00 in connection with these transactions, and that after he was 
investigated by the Packers and Stockyards Administration in connection with 
this matter, he attempted to perform restitution by sending checks to the 
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injured parties in this matter in the amounts of the gain that Respondent had 
obtained. 

In determining the amount of the civil penalty, I am impressed by the 
seriousness of this violation. I am also impressed by the tenuous financial 
condition of Respondent. If I assess as high a penalty as should be imposed, 
given the seriousness of the offense, it may result in driving Respondent out 
of business. This would decrease competition and would not be in the public’s 
interest. It is important that the amount of the civil penalty be large enough 
to both deter Respondent from repeating violations of the Act of this kind, 
and also to deter other would-be violators from committing such violations. 
Considering all these factors, I impose a civil penalty upon Respondent of 
$3,500.00. I feel that this amount will be large enough so that Respondent 
will not commit this type of violation again. I think Respondent is impressed 
about the seriousness of this violation. And should Respondent commit this 
type of violation, or any other violation of this kind again, I would hope that 
the administrative law judge would impose a maximum penalty upon 
Respondent. I also feel that this amount will not mislead other would- be 
violators into believing that they can violate these provisions. I am imposing 
a relatively small penalty in this case because of the extremely poor financial 
situation of Respondent. 

Respondent is hereby assessed a civil penalty of $3,500.00, payable by 
certified or bank check made to the order of the Department of Agriculture. 
Upon my receipt of a copy of the transcript, subject to grammatical 
corrections, the Order as stated will be signed and issued. 

I affirm that decision and issue the following Order: 


Order 


1. Respondent, its officers, directors, agents, employees, successors and 
assigns, directly or through any corporate or other device, shall cease and 
desist from: 

(a) Accounting to sellers of livestock on the basis of false weights; 

(b) Paying sellers of livestock on the basis of false weights; 

(c) Failing to settle and make payments for livestock purchased on a 
carcass weight or carcass grade and weight basis on actual hot carcass weights; 
and 

(d) Creating false records and accounting to livestock sellers on the 
basis of such false records. 
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2. Respondent is assessed a civil penalty of $3,500.00, payable by certified 
or bank check made to the order of the Department of Agriculture. 

3. This Order shall become final and effective 35 days after service of this 
Decision and Order upon Respondents, unless there is an appeal to the 
Judicial Officer pursuant to § 1.145 of the applicable Rules of Practice. 

[This Decision and Order became final June 19, 1991.-Editor]} 
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REPARATION DECISIONS 


ARTHUR KALSBEEK v. S & W EXPORT, LTD, T.M. MOORE, GEORGE 
VOTAW, RUDIE J. LUSCHER, and GLENDA LUSCHER. 

P&S Docket No. R-88-6. 

Decision and Order issued May 22, 1991. 


Where consignor accepted checks directly from buyers, made payable to a third party other than 
the market agency, with knowledge that the market agency had refused to take the checks, 
consignor may not recover from the market agency damages sustained from the actions taken 
by the buyers to stop payment on the checks. Consignor also can not recover damages in this 
proceeding from the sellers where he has previously obtained judgments against them in state 
court based on the same transactions. 


Seller in a dispersal sale instructed the market agency to have the buyers make their checks 
payable to a third party. Two buyers issued checks which the market agency refused to accept 
because they were believed to be postdated. The seller, with knowledge that the checks had 
been refused by the market agency, personally accepted them. The buyers then stopped payment 
on the checks. The seller filed a reparation complaint against the buyers for nonpayment and 
the market agency on the basis that it had allegedly guaranteed payment. The selier also filed 
suit and obtained judgements against the buyers in state court on the same transactions. 


Seller failed to meet its burden of proof to show that the market agency had guaranteed 
payment by the buyers and its complaint against the market agency was dismissed. The 
complaint against the buyers was dismissed on the ground that, by obtaining judgments in state 
court, the seller had elected his remedy. 


Peter V. Train, Presiding Officer. 

Complainant, Pro se. 

James H. Davenport, Seattle, WA, for Respondent. 
Decision and Order issued by Donald A. Campbell. 


Preliminary Statement 


This is a reparation proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), hereinafter 
referred to as the Act, begun by a complaint filed on August 5, 1987, by 
Arthur Kalsbeek, hereinafter Kalsbeek, alleging that, at a dispersal sale of his 
cows auctioneered by S&W Export, Ltd, George Votaw purchased cows as an 
agent for T. M. Moore, but stopped payment on a check in the amount of 
$29,620.00 issued in purported payment of this purchase. Similarly, the 
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complaint alleges that Rudie Luscher purchased cows, issued a check in 
purported payment and then stopped payment on the check. The complaint 
further alleges that S&W Export, Ltd., guaranteed payment of Luscher’s and 
Votaw’s purchases. 

A copy of the complaint and the investigative report prepared by the 
Packers and Stockyards Administration of this Department and filed in this 
proceeding pursuant to the Rules of Practices governing reparation 
proceedings under the Act was served on respondent S&W Export, Ltd on 
November 30, 1987. Respondent S&W Export, Ltd, filed an answer on 
December 14, 1987, denying liability and cross claiming against respondents 
Moore, Luscher, and Votaw alleging that if it were found liable to 
complainant then cross - respondents were liable to it. 

Respondent Rudie Luscher was personally served with copics of the 
complaint, cross - claim, and investigative report on January 29, 1988. 
Respondent George Votaw was personally scrved with a copy of the 
complaint, cross claim, and investigative report on February 9, 1988. 
Respondent T. M. Moore was also served with the complaint and report of 
investigation although the file docs not indicate the precise datc. 

Of the Respondents, only S&W Export, Ltd. filed an answer. None of the 
cross-respondents answered S&W’s cross-claim. 

Complainant Kalsbeck also filed civil actions in the Circuit Court of Polk 
County, Oregon against Rudic J. and Glenda D. Luscher, Case No. 88 P-1076, 
and against George Votaw, and T. M. Moore Cattle Co., Case No. 88P-1075, 
because payment on the checks hercin were stopped. A final judgment was 
issued on January 11, 1989, against George Votaw and T. M. Moore Cattle 
Co. in the amount of $209,974.54 plus $799.60 in costs and attorncy fees plus 
interest. 

Judgment in the civil action against Rudic J. and Glenda D. Luscher was 
also issued on January 9, 1989, but the partics ultimatcly scttled the matter 
resolving all claims and a satisfaction of judgment was filed with the court on 
April 18, 1989. 

Respondent S&W filed a motion to dismiss this proceeding on April 12, 
1990, asserting that the Department had no jurisdiction and that Kalsbeck had 
"elected his remedies” when he sought and obtained judgments against the 
other respondents in Oregon state court. The motion to dismiss was denied. 
The complaint was subsequently amended to clarify complainant’s method of 
calculating alleged damages. 

An oral hearing was held in Seattle, Washington on July 12, 1990, before 
Peter V. Train, Esquire, of the Office of the General Counsel, United States 





818 PACKERS AND STOCKYARDS ACT 


Department of Agriculture as presiding officer. Complainant Kalsbeek was 
represented by Dennis v. Messoline, Esquire, Salem, Oregon. Respondent 
S&W Export, Ltd was represented by James Daveport, Esquire, Seattle, 
Washington. None of the other respondents appeared. 

Complainant Kalsbeck called 7 witnesses and introduced into evidence 5 
exhibits. Respondent S&W called 3 witnesses and introduced 4 exhibits. 

After the hearing, both parties filed proposed findings of fact, conclusions 
of law and briefs in support thereof, and reply briefs. 

References in this decision to the transcript of the oral hearing will use the 
designation TR. Complainant’s exhibits will have the prefix CX and those of 
respondent S&W will be designated with the prefix RX. 


Findings of Fact 


1. Complainant Arthur Kalsbeck is an individual whose business address 
is Route 3, Box 197, Stephenville, Texas. 

2. Respondent S&W Export, Ltd, is a corporation whose address at all 
times matcrial herein was P.O. Box 68202, Seattle, Washington. 

3. Respondent S&W was at all times material herein: 

a) Engaged in the business of a market agency selling livestock in 
commerce on a commission basis; and 

b) Registered with the Secretary of Agriculture as a market agency to 
scll livestock on a commission basis, and as a dealer to buy and sell livestock 
in commerce for its own account. 

4. Respondents Rudie J. and Glenda Luscher, husband and wife, are 
individuals whosc last known address is 6121 N. E. 284th Street Battleground, 
Washington 98604. 

5. Respondents Mr. and Mrs. Luscher were, at all times matcrial herein, 
engaged in business as dealers buying and selling livestock in commerce for 
their own account. 

6. Respondent George Votaw is an individual whose last known address 
is 22400 S. Kamrath Rd, Oregon City, Oregon 97045. 

7. Respondent Votaw was at all times material herein, engaged in 
business as a dealer buying and selling livestock in commerce for his own 
account. 

8. T.M. Moore aka Moore Cattle Co. is an individual whose last known 
address is 22400 S. Kamrath Rd., Oregon City, Oregon 97045. 

9. Respondent Moore was at all times material herein, engaged on 
business as a dealer and selling livestock in commerce for her own account. 
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10. OnApril 16, 1987, Kalsbeek entered into an auctioneer’s Employment 
Agreement with S&W Export, Ltd., to conduct a dispersal sale of his dairy 
herd for which S&W was to receive a commission for its services. 

11. The sale was held on May 11, 12, 1987. Prior to the sale, Mr. 
Kalsbeek requested that the buyers make their checks payable to Johnson 
County Dairy Sales (JCDS), a firm with which Kalsbeek had arranged to 
make a tax free exchange of cattle. (TR 177, 179). 

12. During the course of the sale, Rudie Luscher and George Votaw 
made purchases (TR 10). After the sale, both Luscher and Votaw attempted 
to pay for the cattle. Due to an apparent belief that the checks were to be 
postdated, S&W refused to accept the checks and instead referred Luscher 
and Votaw to Arthur Kalsbeek. (TR-280, 281). 

13. Luscher and Votaw met with Kalsbeek the day after the sale and gave 
him the checks in question. Votaw’s check dated May 12, 1987, for 30 
springers in the amount of $29,620.00 was written on the account of T. M. 
Moore for whose account he was purportedly buying. Luscher’s check was in 
the amount of $28,155.00 and was, in fact, postdated to May 15, 1987. 
Payment was stopped on both checks. 

14. Mr. Kalsbeek testified that he took the checks because he was told 
by Luscher that S&W had torn up their checks. Kalsbeek further testified 
that he could have kept his cows, but he thought that it would probably be 
okay. He also testified that "I wanted those checks to go to S&W because "I 
was afraid of them {Luscher and Votaw}" (TR 190). After Mr. Kalsbeek took 
the checks, the cattle were released to Luscher and Votaw (TR 284). 

15. On occasion, S&W would finance a purchaser. In_ those 
circumstances, S&W would pay the seller with its own check. Additionally, 
S&W follows a standard procedure which includes a financial review of the 
purchaser, the execution of a promissory note and the filing of the UCC-1 
security documents. (TR 48). No such financing arrangement was entered 
into between S&W and either Luscher or Votaw. 

16. During the first day of sale, Mr. Schorno, President of S&W, had a 
conversation with Mrs. Kalsbeek in which she expressed concern as to how 
well the sale was going, and also concern about Luscher and Votaw. Mr. 
Schorno told her that the sale was going well and that the second day would 
be even better. There was a dispute as to whether Mr. Schorno told Mrs. 
Kalsbeek that S&W was backing certain sellers to include Votaw and Luscher 
and or whether he simply said that sale was being backed by good purchasers. 
(TR 213, 258). Other witnesses testified that they heard portions of that 
conversation and that Luscher and Votaw’s names were mentioned, but none 
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specifically heard Mr. Schorno say S&W was backing Luscher or Votaw. See, 
e.g., Cora Lautenbach, TR 237, 238; Henry Lautenbach, TR 247-250. 

17. It is understood and agreed that if S&W was "backing" Luscher or 
Votaw, it was guaranteeing payment. 

18. Both parties agreed that neither Luscher or Votaw had the best of 
reputations. (TR 26, 97). 

19. The employment contract did not state that S&W was backing 
Luscher or Votaw nor did Mr. Schorno ever tell Kalsbeek he was backing 
S&W (Tr. 151). 

20. S&W did collect a commission on the sales to Luscher and Votaw. 

21. Mr. and Mrs. Kalsbeek filed suit in circuit court of the state of 
Oregon for Polk County against George Votaw, T. M. Moore, and Moore 
Cattle Co., Case No 88P-1075, as a result of Votaw’s stopping payment on the 
check in question here. Judgment against defendants in the amount of 
$209,979.54 plus $799.60 for costs, and attorneys fee, plus interest was awarded 
on January 11, 1989. (See complainant’s status report, dated March 15, 1990). 

22. Mr. and Mrs. Kalsbeek filed suit in circuit court of the State of 
Oregon for Polk County against Rudie J. and Glenda D. Luscher, Case No 
88P-1076, as a result of Luscher’s stopping payment on the check in question 
here. Judgment was entered against defendants, but the parties ultimately 
settled the claim upon receipt of $38,000.00. The settlement agreement 
provides in pertinent part: 


"7. The parties hereto, forever mutually release each other, their agents, 
attorneys, successors, heirs and assigns from all liability, known or 


unknown, seen or unforseen, up to the date of this release.” 


23. The complaint herein, was filed within 90 days of the accrual of the 
cause of action alleged herein. 


Conclusions 


This case presents the always troublesome question of deciding which of 
two innocent partics must bear the loss from the fradulent behavior of 
Luscher and Votaw. Complainant argues that S&W is liable because it 
guaranteed payment by Luscher and Votaw. S&W asserts that it never 
guaranteed payment and persuasively argues that it would never have done so 
in light of the reputation of Luscher and Votaw. 
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Mr. Kalsbeek acknowledged that he was never told by Mr. Schorno that 
S&W was backing Luscher and Votaw. (TR 151) Furthermore, it is 
reasonable to conclude that Mr. Kalsbeek knew that S&W was not 
guaranteeing payment when he knew that S&W refused to take checks from 
Luscher and Votaw. Mr. Kalsbeek’s testimony with respect to this point is 
crucial to the determination herein. Although testifying that he did not 
remember Luscher and Votaw coming to his house (in direct contradiction to 
the testimony of Dorothy Topness (TR 77,78), Forest Wetzel (TR 272) and 
Janice Wetzel (TR 281)), Mr. Kalsbeek acknowledged that Rudie Luscher 
handed him the checks after telling him that S&W tore up checks. (TR 190) 
When asked what he did next, Mr. Kalsbeek stated: 


"What could I do? I could have kept my cows, but they told me that they 
figured I’d paid for everything, so it would probably be okay. I wanted 
those checks to go to S&W because I was afraid of them" (TR 190). 


Significantly, Mr. Kalsbeek further testified that because he paid S&W a 
commission, he believed S&W had guaranteed payment of all checks (TR 
191). Payment of the commission, however, results from the consummation 
of the sale, not from payment for the purchase. 

Generally, the market agency (S&W) is liable for bad checks. However, 
under the circumstances herein, the liability should fall upon Mr. Kalsbeek. 
Not only did Mr. Kalsbeek request that buyers’ checks be made out to JCDS, 
not S&W, but with respect to the two checks in question, he accepted the 
checks with full knowledge that S&W had previously refused to accept checks 
from Luscher and Votaw. Mr. Kalsbeek’s argument that he relied on S&W’s 
guarantee when he took the checks is simply inconsistent with his knowledge 
that S&W would not take the checks and his admission that he took the 
checks even though he knew he could have kept the cows. Furthermore, 
although it is not clear that the agreement intended to address the question 
of stop payments on checks, it should be noted that the employment 
agreement (paragraph 10a) states that the auctioneer is not responsible for 
loss due to theft. 

Accordingly, complainant has failed to prove by the preponderance of the 
evidence that S&W guaranteed payment by Luscher and Votaw. Therefore, 
his complaint as to S&W must be dismissed. S&W’s cross - claim against 
Luscher, Votaw, and Moore, predicated as it is upon a finding that S& W is 
liable to Kalsbeek, must also be dismissed. 

With respect to the complaints against Luscher, Votaw and 
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T. M. Moore, it should be noted that complainant has already obtained final 
judgments against them in civil court in Oregon. 

Section 308(a) (2 U.S.C. § 209(a)) provides that if any person subject to this 
Act violates any of the provision of the Act that he shall be liable to the 
person or persons injured thereby for the full amount of damages sustained 
as a result of the violation. Section (b) provides that: 


"Such liability may be enforced either (1) by complaint to the Secretary as 
provides in section 309, or (2) by suit in any district court of the United 
States of competent jurisdiction; but this section shall not in any way 
abudge or alter the remedies now existing at common law or by statute but 
the provisions of this Act are in addition to such remedies (7 U.S.C. § 
209(b)) 


The judgments obtained in state court involving, as they do, the same facts 
and parties would have res judicata effect in this reparation proceeding. 
Parkland Hosiery Co. v. Shore, 429 US 322 (1979); M.S. Thigpen Produce Co. 
v. The Park River Growers, 48 Agric. Dec 695 (1989).To issue a decision in this 
proceeding under these circumstances results in unnecessary duplication. The 
reparation procedure is provided as an alternative option; it is not intend to 
be a supplemental forum for a second bite at the apple. Accordingly, we find 
that complainant, by pursuing his state court action through to judgement, has 
elected his remedies. See Rigbee Potato Co. v. Belson Bros., 12 Agric Dec 750 
(1953). The complaints against Luscher, Votaw and Moore must be 
dismissed.’ 


Order 


The complaint against S&W Export, Ltd, is dismissed. 

The complaints against Rudie J. Luscher, and Glenda Luscher, and George 
Votaw and T.M. Moore, respectively, are dismissed. 

S&W Export, Ltd’s cross-claim is dismissed. 

Copies of this order shall be served upon the parties. 


‘If we were to rule on the merits of these complaints, we would find that the release with the 
respect to Luscher waives any claim herein against him. With respect to Votaw and Moore, it 
is noted that complainant’s claimed damages (CXS) are less than his judgment in state court. 
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PACKERS AND STOCKYARDS ACT 


MISCELLANEOUS ORDERS 


In re: JOHNNY HICKS, d/b/a MAGNOLIA LIVESTOCK AUCTION and 
HOMER LIVESTOCK SALES. 

P&S Docket No. D-90-35. 

Supplemental Order filed January 10, 1991. 


Julie Cook, for Complainant. 
Michael Epley, Magnolia, AZ, for Respondent. 
Order issued by James W. Hunt, Administrative Law Judge. 


On December 6, 1990, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act until 
such time as respondent demonstrates that the shortages in his Custodial 
Accounts For Shippers’ Proceeds have been eliminated. 

Respondent has demonstrated that the shortages in his Custodial Accounts 
For Shippers’ Proceeds have been eliminated. Accordingly, IT IS HEREBY 


ORDERED that the suspension provision of the order issued December 6, 
1990, be terminated. The order shall remain in full force and effect in all 
other respects. 

Copies of this order shall be served upon the parties. 


In re: BERT E. SMITH Il. 
P&S Docket No. D-89-45. 
Supplemental Order filed January 11, 1991. 


Andrew Y. Stanton, for Complainant. 
Thomas A. Peters, Church Hill, TN, for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


On February 23, 1990, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of five years. However, the order included a provision that the 
suspension would be modified upon application to the Packers and Stockyards 





824 PACKERS AND STOCKYARDS ACT 


Administration to permit the respondent’s salaried employment by another 
registrant or packer after expiration of 120 days of the suspension period. 

Respondent is currently a salaried employee of Fobbers Livestock Co., 
Inc., Bulls Gap, Tennessee. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued February 23, 1990, is modified to permit the salaried employment of 
respondent by Fobbers Livestock Co., Inc. The order shall remain in full 
force and effect in all other respects. 


In re: HUTTO STOCKYARD, INC., JOHN D. HUTTO and CHARLES L. 
HUTTO. 

P&S Docket No. 6933. 

Decision and Order Denying Respondent’s Motion to Dismiss Application 
filed January 23, 1991. 


Dennis Becker, for Complainant. 
Daniel W. Olsen and C. Bradley Hutto, for Respondents. 
Edwin S. Bernstein, Administrative Law Judge. 


On October 9, 1990, Applicants Hutto Stockyard, Inc., John D. Hutto and 
Charles L. Hutto filed an Application for Attorney's Fees and Expenses 
Pursuant to the Equal Access to Justice Act (5 U.S.C. § 504). 

On December 31, 1990, the Department of Agriculture ("Respondent") 
filed a Motion to Dismiss Application. The motion argues that this 
Department lacks jurisdiction to issue such a fee award. 

Respondent emphasizes that 5 U.S.C. § 504 (c)(1) states in applicable part, 
"If a court reviews the underlying decision of the adversary adjudication, an 
award for fees and other expenses may be made only pursuant to section 2412 
(d)(3) of title 28, United States Code." 

Respondent also quotes 28 U.S.C. § 2412(d)(1)(A) and 28 U.S.C. § 2412 
(d)(3). Section (d)(1)(A) reads: 


Except as otherwise specifically provided by statute, a court shall award to 
a prevailing party other than the United States fees and other expenses, in 
addition to any costs awarded pursuant to subsection (a), incurred by that 
party in any civil action (other than cases sounding in tort), including 
proceedings for judicial review of agency action, brought by or against the 
United States in any court having jurisdiction of that action, unless the 
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court finds that the position of the United States was substantially justified 
or that special circumstances make an award unjust. 


28 U.S.C. § 2412 (d)(3) states: 


(3) In awarding fees and other expenses under this subsection to a 
prevailing party in any action for judicial review of an adversary 
adjudication, as defined in subsection (b)(1)(C) of section 504 of Title 5, 
United States Code . . . the court shall include in that award fees and 
other expenses to the same extent authorized in subsection (a) of such 
section, unless the court finds that during such adversary adjudication the 
position of the United States was substantially justified, or that special 
circumstances make an award unjust. 


Respondent cites Long Island Radio Co. v. N.L.R.B., 841 F.2d 474, 477-478 
(2d Cir. 1988); MacDonald Miller Co. v. N.L.R.B., 856 F.2d 1423 (9th Cir. 
1988); Tyler Business Services Inc. v. N.L.R.B. 695 F.2d 73 (4th Cir. 1982) and 
concludes, "It is clear from these provisions that where a court has reviewed 
the underlying decision of the adversary adjudication, the agency is without 


jurisdiction to issue an award." 

I disagree that this Department lacks jurisdiction to award attorney’s fees 
for legal services performed before this Department in this matter. 

As Respondent has indicated, there are two separate statutory provisions 
that govern Equal Access to Justice Act fee awards to prevailing parties in 
cases against the United States. 5 U.S.C. § 504 applies to awards by agency 
adjudication officers while 28 U.S.C. § 2412 applies to awards by the courts. 

Although the language that Respondent quotes states that a court may 
include in its fee award fees inclurred for work at the agency level, neither 
these statutes, nor the cases cited, nor any other case I have found bars a fee 
award by this Department in this matter. 

To the contrary, language in section 504 (a)(2) indicates that despite an 
appeal to a court, the agency nevertheless has jurisdiction to award fees for 
services performed before the agency. That section states in applicable part: 


When the United States appeals the underlying merits of an adversary 
adjudication, no decision on an application for fees and other expenses in 
connection with that adversary adjudication shall be made under this 
section until a final and unreviewable decision is rendered by the court on 
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the appeal or until the underlying merits of the cases have been finally 
determined pursuant to the appeal. [Emphasis added] 


The use of the word, "until" implies that once a court renders a final 
decision, or determines the underlying merits of the matter, an agency can 
then award fees. 

To the same effect, in recent decisions the implication is that while section 
2412 permits a court award for legal services performed before an agency, the 
statute does not mandate a court award to the exclusion of the agency’s 
jurisdiction to award fees. Thus, Tyler Business Services v. N.L.R.B., 695 F.2d 
73 (4th Cir. 1982) states," . . . § 2412 (d)(3) authorizes reviewing courts to 
award fees incurred at the administrative level. . ." [Emphasis added] Sullivan 
v. Hudson, 490 U.S. __ 104 L.Ed.2d 941 (1989) contains similar language. 
The Supreme Court stated that § 2412 (d)(1)(A) "permits a court to award 
fees" [for services at the administrative level]; it is "within a court’s discretion" 
to award such fees; a court is "empowered to award fees"; and there is the 
“power granted to a court to award fees based on representation in a prior 
adversary adjudication before an agency." (104 L.Ed 954-955) [Emphasis 
added] 

Therefore, I find that, pursuant to 5 U.S.C. § 504, this Department has 
jurisdiction to award fees in this matter and I deny Respondent’s motion to 
dismiss. 


In re: LEONARD RUSSELL. 
P&S Docket No. D-90-64. 
Order of Dismissal filed January 30, 1991. 


Jory Hochberg, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


For good cause shown, the complaint filed in this proceeding is hereby 
dismissed. 
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In re: TASHKENT, INC. 
P&S Docket No. D-91-12. 
Order Dismissing Complaint filed February 6, 1991. 


Ben E. Bruner, for Complainant. 
Respondent, Pro se. 
Order issued by James W. Hunt, Administrative Law Judge. 


For good cause shown, complainant’s motion to dismiss the complaint is 
granted. The complaint is accordingly dismissed. 


In re: GARY FULTON. 
P&S Docket No. 6251 
Supplemental Order filed March 22, 1991. 


Peter V. Train, for Complainant. 
Respondent, Pro se. 
Order issued by Victor W. Palmer, Chief Administrative Law Judge. 


On June 5, 1984, an order was issued in the above-captioned matter which, 
inter alia, suspended respondent as a registrant under the Act for fourteen 
months and thereafter until such time as he complies fully with the 
registration and bonding requirements under the Act and the regulations. 

Respondent has now demonstrated that he is in full compliance with such 
registration and bonding requirements. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued June 5, 1984, is terminated. The order shall remain in full force and 
effect in all other respects. 
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In re: RICHFIELD AUCTION CO. and MARK D. KING. 
P&S Docket No. D-90-72. 
Supplemental Order filed March 28, 1991. 


Julie Cook, for Complainant. 
Michael R. Labrum, Richfield, UT, for Respondents. 
Order issued by James W. Hunt, Administrative Law Judge. 


On March 14, 1991, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent Richfield Auction Company as a 
registrant under the Act until such time as respondents demonstrated that the 
shortages in the Custodial Account For Shippers’ Proceeds have been 
eliminated. 

Respondents have demonstrated that the shortages in the Custodial 
Account For Shippers’ Proceeds have been eliminated. 

Accordingly, IT IS HEREBY ORDERED that the suspension provision 
of the order issued March 14, 1991, be terminated. The order shall remain 
in full force and effect in all other respects. 

Copies of this order shall be served upon the parties. 


In re: TOMMY A. LENZ. 
P&S Docket No. D-90-80. 
Supplemental Order filed April 5, 1991. 


Andrew Y. Stanton,for Complainant. 
Joseph Halbur, Carroll, lowa, for Respondent. 
Order issued by Paul Kane, Administrative Law Judge. 


On January 19, 1991, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent as a registrant under the Act until he 
obtained proper bond coverage. 

Complainant has filed a request for supplemental order, indicating that 
respondent has provided evidence of satisfactory bond coverage in the form 
of three trust fund agreements for total coverage of $60,000.00 and requesting 
that the suspension provision of the January 19, 1991, order be terminated, 
with the order remaining in effect in all other respects. Accordingly, 
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IT IS HEREBY ORDERED that the suspension provision of the order 
issued on January 19, 1991, is terminated. The order shall remain in full force 
and effect in all other respects. 


In re: MAX MITCHELL. 
P&S Docket No. 6078. 
Supplemental Order filed May 15, 1991. 


Kimberly D. Hart, for Complainant. 
Respondent, Pro se. 
Order issued by James D. Hunt, Administrative Law Judge. 


On July 13, 1988, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of 90 days and thereafter until such time as respondent demonstrates 
solvency. The 90 day period of definite suspension has elapsed. 

Respondent has now demonstrated solvency. Accordingly, IT IS HEREBY 
ORDERED that the suspension provision of the order issued July 13, 1988, 
is terminated. The order shall remain in full force and effect in all other 
respects. 


In re) GREAT AMERICAN VEAL, INC., a corporation, and THOMAS 
BURKE, an individual. 

P.&S. Docket No. 5998. 

Order Removing Stay Order filed May 22, 1991. 


Eric Paul, for Complainant. 
Gary S. Jacobson, Millburn, NJ & Harriet B. Rosen, New York, NY, for Respondent. 
Order issued by Donald A. Campbell, Judicial Officer. 


The stay order previously issued in this proceeding is hereby lifted. The 
order filed January 19, 1989, provided that the civil penalty shall be paid "not 
later than the 90th day after the effective date of this order....". The 
“effective date of this order,” insofar as payment of the penalty is concerned, 
shall be the date of service on respondents of the present order removing the 
stay order. 
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In re: BERT E. SMITH IV. 
P&S Docket No. D-90-31. 
Supplemental Order filed May 30, 1991. 


Andrew Y. Stanton, for Complainant. 
Thomas A. Peters, Church Hill, TN, for Respondent. 
Order issued by Dorothea A. Baker, Administrative Law Judge. 


On December 11, 1990, an order was issued in the above-captioned matter, 
which, inter alia, suspended respondent as a registrant under the Act for a 
period of five years from the effective date of the decision issued in In re Bert 
E. Smith, III, P&S Docket No. D-89-45. However, the order included a 
provision that the suspension would be modified upon application to the 
Packers and Stockyards Administration to permit the respondent’s salaried 
employment by another registrant or packer after expiration of 120 days of the 
suspension period. 

Respondent is currently a salaried employee of Fobbers Livestock Co., 
Inc., Bulls Gap, Tennessee. Accordingly, 

IT IS HEREBY ORDERED that the suspension provision of the order 
issued December 11, 1990, is modified to permit the salaried employment of 
respondent by Fobbers Livestock Co., Inc. The order shall remain in full 
force and effect in all other respects. 


In re: RODNEY PETREK. 
P&S Docket No. D-90-68. 
Supplemental Order filed June 28, 1991. 


Julie Cook, for Complainant. 
Houston Munson, Gonzales, TX, for Respondent. 
Order issued by Paul Kane, Administrative Law Judge. 


On February 11, 1991, an order was issued in the above-captioned matter 
which, inter alia, suspended respondent Rodney Petrek as a registrant under 
the Act for a period of five years with a proviso that a supplemental order 
could be issued after ninety days to allow for respondent’s salaried 
employment by another registrant or packer. 

The initial ninety days of the suspension term have expired. Accordingly, 
IT IS HEREBY ORDERED that the suspension provision of the order issued 
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February 11, 1991, be modified to allow for the salaried employment of 
respondent by another registrant or packer. The order shall remain in full 
force and effect in all other respects. 

Copies of this order shall be served upon the parties. 
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DEFAULT DECISIONS 


DALE L. LEARD, d/b/a ANTLERS LIVESTOCK COMM’N. 
P&S Docket No. D-90-79. 
Decision and Order filed January 9, 1991. 


Failure to file an answer - Operating without adequate bond - Failure to maintain custodial 
account. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Edwin S. Bernstein, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by an amended complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the amended complaint and the Rules of Practice (7 C.F.R. 
§ 1.130 et seq.) governing proceedings under the Act were personally served 
upon respondent. Respondent was informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the amended complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the amended complaint, 
which are admitted by respondent’s failure to file an answer, are adopted and 
set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Dale L. Leard, doing business as Antlers Livestock Commission, 
hereinafter referred to as the respondent, is an individual whose business 
mailing address is P. O. Box 965, Antlers, Oklahoma 74523. 

(b) The respondent is, and at all times material herein was: 

1. Engaged in the business of conducting and operating the Antlers 
Livestock Commission stockyard, a posted stockyard under the Act; 

2. Engaged in the business of a market agency selling livestock in 
commerce on a commission basis; and 

3. Registered with the Secretary of Agriculture as a market agency 
to sell livestock in commerce on a commission basis. 

2. Respondent was notified by the Packers and Stockyards Administration 
by mail on or about June 11, 1990 that the $70,000.00 surety bond that he 
maintained to secure the performance of his livestock obligations under the 
Act would terminate on July 9, 1990, and that it was necessary to obtain 
adequate bond coverage or its equivalent before continuing his livestock 
operations subject to the Act. Notwithstanding such notice, respondent has 
continued to engage in the business of a market agency selling livestock on a 
commission basis without maintaining an adequate bond or its equivalent. 

3. The respondent, during the period of March 2, 1990 through July 13, 
1990, failed to maintain and use properly his Custodial Account for Shippers’ 
Proceeds (hereinafter "custodial account"), thereby endangering the faithful 
and prompt accounting therefor and the payment of portions thereof due the 
owners and consignors of livestock, in that: 

(a) As of March 2, 1990, the respondent had outstanding checks drawn 
on his Custodial Account for Shippers’ Proceeds (hereinafter "custodial 
account") in the amount of $187,383.67 and had to offset such checks a 
balance in the custodial account of $2,212.21 and proceeds receivable of 
$18,050.42, resulting in a deficiency of $167,121.04 in funds available to pay 
shippers their proceeds. 

(b) As of March 9, 1990, the respondent had outstanding checks drawn 
on his custodial account in the amount of $198,174.53 and had to offset such 
checks a negative balance in the custodial account of $164.59 and proceeds 
receivable of $63,567.77, resulting in a deficiency of $134,771.35 in funds 
available to pay shippers their proceeds. 

(c) As of March 16, 1990, the respondent had outstanding checks 
drawn on his custodial account in the amount of $245,702.69 and had to offset 
such checks a balance in the custodial account of $22,004.19 and proceeds 
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receivable $116,535.04, resulting in a deficiency of $107,163.46 in funds 
available to pay shippers their proceeds. 

(d) As of July 13, 1990, the respondent had outstanding checks drawn 
on his custodial account in the amount of $154,350.50 and had to offset such 
checks a negative balance in the custodial account of $255.85 and proceeds 
receivable $56,570.79, resulting in a deficiency of $98,035.56 in funds available 
to pay shippers their proceeds. 

(e) Such shortages were due, in part, to the failure of the respondent 
to deposit in the custodial account, within the time prescribed by section 
201.42 of the regulations (9 C.F.R. § 201.42), an amount equal to the proceeds 
due consignors from the sale of their livestock. 

(f) Such shortages were also caused, in part, by the deposit of custodial 
funds into respondent’s personal bank account to pay for personal expense 
items. 

4. (a) The respondent, on or about the dates and in the transactions set 
forth in paragraph IV(a) of the amended complaint, purchased livestock and 
in purported payment therefor, issued checks which were returned unpaid by 
the bank upon which they were drawn because the respondent did not have 
and maintain sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented. 

(b) Respondent, on or about the dates and in the transactions set forth 
in paragraph IV (a) of the amended complaint, and in various other 
transactions, purchased livestock and failed to pay, when due, the full purchase 
price of such livestock. 

(c) As of August 23, 1990, there remained unpaid a total of 
$198,202.00 for such livestock purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent Dale 
L. Leard wilfully violated section 312(a) of the Act (7 U.S.C. § 213(a)) and 
sections 201.29 and 201.30 of the regulations (9 C.F.R. §§ 201.29, 201.30). 

By reason of the facts found in Finding of Fact 3 herein, respondent Dale 
L. Leard willfully violated sections 307 and 312(a) of the Act (7 U.S.C. §§ 208, 
213(a)) and section 201.42 of the regulations (9 C.F.R. § 201.42). 

By reason of the facts found in Finding of Fact 4 herein, respondent Dale 
L. Leard willfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 
213(a), 228b). 
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Order 


Respondent Dale L. Leard, doing business as Antlers Livestock 
Commission, his agents and employees, successors and assigns, directly or 
through any corporate or other device, shall cease and desist from: 

1. Engaging in business in any capacity for which bonding is required 
under the Packers and Stockyards Act, as amended and supplemented, and 
the regulations, without filing and maintaining a reasonable bond or its 
equivalent, as required by the Act and the regulations; 

2. Failing to deposit in his Custodial Account for Shippers’ Proceeds, 
within the times prescribed in Section 201.42 of the regulations (9 C.F.R. § 
201.42), amounts equal to the outstanding proceeds receivable due from the 
sale of consigned livestock; 

3. Failing to otherwise maintain the Custodial Account for Shippers’ 
Proceeds in strict conformity with the provisions of Section 201.42 of the 
regulations (9 C.F.R. § 201.42); 

4. Using funds received from the sale of consigned livestock for purposes 
of his own or for any purpose other than payment to consignors of the 
amount due from the sale of their livestock and the payment of lawful 
marketing charges; 

5. Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented; 

6. Failing to pay, when due, the full purchase price of livestock; and 

7. Failing to pay the full purchase price of livestock. 

Respondent Dale L. Leard is suspended as a registrant under the Act for 
a period of 5 years and thereafter until he demonstrates that the shortage in 
his Custodial Account for Shippers’ Proceeds has been eliminated and that an 
adequate bond or its equivalent has been obtained. Provided, however, that 
upon application to the Packers and Stockyards Administration, a 
supplemental order may be issued terminating the suspension of Dale L. 
Leard at any time after 180 days upon demonstration by respondent Dale L. 
Leard that all livestock sellers identified in the amended complaint in this 
proceeding have been paid in full, that the custodial account deficiency has 
been eliminated and that adequate bond or its equivalent has been obtained. 
Provided further that this order may be modified upon application to the 
Packers and Stockyards Administration to permit salaried employment of 
respondent Dale L. Leard by another registrant after the expiration of the 
initial 180 days of this suspension term. 
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This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final February 19, 1991.-Editor] 


In re: JACK WOOD, d/b/a JACK WOOD CATTLE CO. 
P&S Docket No. D-90-65. 
Decision and Order filed January 25, 1991. 


Failure to file an answer - Failure to maintain sufficient funds in checking account - Failure 
to pay for livestock. 


Julie Cook, for Complainant. 
Respondent, Pro se. 
Decision and Order issued by Dorothea A. Baker, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by an amended complaint filed by the Administrator, 
Packers and Stockyards Administration, United States Department of 
Agriculture, charging that the respondent wilfully violated the Act and the 
regulations promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the amended complaint and the Rules of Practice (7 C.F.R. 
§ 1.130 et seq.) governing proceedings under the Act were served upon 
respondent by regular mail. Respondent was informed in a letter of service 
that an answer should be filed pursuant to the Rules of Practice and that 
failure to answer would constitute an admission of all the material allegations 
contained in the amended complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the amended complaint, 
which are admitted by respondent’s failure to file an answer, are adopted and 
set forth herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 
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Findings of Fact 


1. (a) Jack Wood, doing business as Jack Wood Cattle Company, 
hereinafter referred to as the respondent, is an individual whose business 
mailing address is P.O. Box 848, Hayneville, Alabama 36040. 

(b) The respondent is, and at all times material herein was: 

1. Engaged in the business of a dealer buying and selling livestock 
in commerce for his own account; 

2. Engaged in the business of a market agency buying livestock in 
commerce on a commission basis; and 

3. Registered as an individual with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce for his own account and as a 
market agency to buy livestock in commerce on a commission basis. 

2. (a) The respondent, on or about the dates and in the transactions set 
forth in paragraph II(a) of the amended complaint, purchased livestock and 
in purported payment therefor, issued checks which were returned unpaid by 
the bank upon which they were drawn because the respondent did not have 
and maintain sufficient funds on deposit and available in the account upon 
which such checks were drawn to pay such checks when presented. 

(b) The respondent, on or about the dates and in the transactions set 
forth in paragraph II(b) of the amended complaint, and in the transactions set 
forth in paragraph II(a) of the amended complaint, purchased livestock for his 
own account and on a commission basis, and failed to pay, when due, the full 
purchase price of such livestock. 

(c) As of August 14, 1990, there remained unpaid $280,438.13 for such 
livestock purchases. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondent Jack 
Wood has wilfully violated sections 312(a) and 409(a) of the Act (7 U.S.C. §§ 
213(a), 228b(a)). 


Order 


Respondent Jack Wood, his agents and employees, directly or through any 
corporate device, in connection with his activities subject to the Packers and 
Stockyards Act, shall cease and desist from: 
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1. Issuing checks in payment for livestock purchases without having 
sufficient funds on deposit and available in the account upon which such 
checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay for livestock. 

Respondent Jack Wood is suspended as a registrant under the Act for 
a period of 5 years. Provided, however, that upon application to the Packers 
and Stockyards Administration a supplemental order may be issued 
terminating the suspension of Jack Wood at any time after 240 days upon 
demonstration by respondent Jack Wood that all livestock sellers identified in 
the complaint in this proceeding have been paid in full. Provided further that 
this order may be modified upon application to the Packers and Stockyards 
Administration to permit salaried employment of respondent Jack Wood by 
another registrant or packer after the expiration of the initial 240 days of this 
suspension term. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final April 2, 1991.-Editor] 


In re: ROSEMARY P. ADAMS. 
P&S Docket No. D-90-91. 
Decision and Order filed January 29, 1991. 


Failure to file an answer - Failure to maintain sufficient funds in checking account - Failure 
to pay for livestock. 


Julie Cook, for Complainant. 


Respondent, Pro se. 
Decision and Order issued by Paul Kane, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
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and Stockyards Administration, United States Department of Agriculture, 
charging that the respondent wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondent by 
regular mail. Respondent was informed in a letter of service that an answer 
should be filed pursuant to the Rules of Practice and that failure to answer 
would constitute an admission of all the material allegations contained in the 
complaint. 

Respondent has failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondent’s failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Rosemary P. Adams, hereinafter referred to as the respondent, is 


an individual whose business mailing address is Route 1, Box 156, Five Points, 
Alabama 36855. 

(b) The respondent is and at all times material herein was: 

1. Engaged in the business of buying and selling livestock in 
commerce for her own account and for the account of others; and 

2. Registered as an individual with the Secretary of Agriculture as a 
dealer to buy and sell livestock in commerce. 

2. (a) The respondent, on or about the dates and in the transactions set 
forth in paragraph II of the complaint, purchased livestock and in purported 
payment therefor, issued checks which were returned unpaid by the bank upon 
which they were drawn because the respondent did not have and maintain 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented. 

(b) The respondent, on or about the dates and in the transactions set 
forth in paragraph II(a) of the complaint, and on or about the dates and in 
the transactions set forth in paragraph II(b) of the complaint, purchased 
livestock and failed to pay, when due, the full purchase price of such livestock. 

(c) As of July 27, 1990, there remained unpaid a total of $100,319.90 
for such livestock purchases. 
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Conclusions 


By reason of the facts found in Finding of Fact 2 herein, the respondent 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 


Order 


Respondent Rosemary P. Adams, her agents and employees, directly or 
through any corporate or other device, shall cease and desist from: 

1, Issuing checks in payment for livestock purchases without maintaining 
sufficient funds on deposit and available in the account upon which such 
checks were drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay the full purchase price of livestock. 

Respondent Rosemary P. Adams is suspended as a registrant under the 
Act for a period of 5 years. Provided, however, that upon application to the 
Packers and Stockyards Administration a supplemental order may be issued 
terminating the suspension of Rosemary P. Adams at any time after 150 days 
upon demonstration by respondent Rosemary P. Adams that all livestock 
sellers identified in the complaint in this proceeding have been paid in full. 
Provided further that this order may be modified upon application to the 
Packers and Stockyards Administration to permit salaried employment of 
respondent Rosemary P. Adams by another registrant or packer after the 
expiration of the initial 150 days of this suspension term. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

Copies hereof shall be served upon the parties. 

[This Decision and Order became final May 7, 1991.-Editor] 
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In re: JEFF ODLE and STONNIE SULLIVAN. 
P&S Docket No. D-91-5. 
Decision and Order filed April 3, 1991. 


Failure to file an answer - Failure to maintain sufficient funds in checking account - Failure 
to pay for livestock. 


Jane McCavitt, for Complainant. 
Respondents, Pro se. 
Decision and Order issued by James W. Hunt, Administrative Law Judge. 


Preliminary Statement 


This is a disciplinary proceeding under the Packers and Stockyards Act, 
1921, as amended and supplemented (7 U.S.C. § 181 et seq.), herein referred 
to as the Act, instituted by a complaint filed by the Administrator, Packers 
and Stockyards Administration, United States Department of Agriculture, 
charging that the respondents wilfully violated the Act and the regulations 
promulgated thereunder (9 C.F.R. § 202.1 et seq.). 

Copies of the complaint and the Rules of Practice (7 C.F.R. § 1.130 et 
seq.) governing proceedings under the Act were served upon respondents by 
certified mail. Respondents were informed in a letter of service that an 
answer should be filed pursuant to the Rules of Practice and that failure to 
answer would constitute an admission of all the material allegations contained 
in the complaint. 

Respondents have failed to file an answer within the time prescribed in the 
Rules of Practice, and the material facts alleged in the complaint, which are 
admitted by respondents’ failure to file an answer, are adopted and set forth 
herein as findings of fact. 

This decision and order, therefore, is issued pursuant to section 1.139 of 
the Rules of Practice (7 C.F.R. § 1.139). 


Findings of Fact 


1. (a) Jeff Odle, hereinafter referred to as respondent Odle, is an 
individual whose mailing address is 125 Rex Bacon Road, Tompkinsville, 
Kentucky 42167. 

(b) Respondent Odle, at all times material herein, was, in partnership 
with Stonnie Sullivan: 
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(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock on a commission basis; 

(2) Operating as a dealer and as a market agency within the meaning 
and subject to the provisions of the Act. 

(c) Stonnie Sullivan, hereinafter referred to as respondent Sullivan, is 
an individual whose mailing address is 125 Rex Bacon Road, Tompkinsville, 
Kentucky 42167. 

(d) Respondent Sullivan, at all times material herein, was, in 
partnership with respondent Odle: 

(1) Engaged in the business of buying and selling livestock in 
commerce for his own account and buying livestock on a commission basis; 
and 

(2) Operating as a dealer and as a market agency within the meaning 
and subject to the provisions of the Act. 

(ec) Respondent Sullivan is prohibited from operating as a registrant 
subject to the Act for a period of six months, and thereafter, until he complies 
fully with the bonding requirements under the Act pursuant to a Decision and 
Order upon Admission of Facts by Reason of Default issued on February 8, 
1990 and received by Respondent Sullivan on February 15, 1990. 

2. (a) Respondents, in connection with their operations subject to the Act, 
on or about the dates and in the transactions set forth in paragraph II(a) of 
the complaint, purchased livestock and in purported payment therefor, issued 
checks which were returned unpaid by the bank upon which they were drawn 
because respondents did not have and maintain sufficient funds on deposit and 
available in the account upon which such checks were drawn to pay such 
checks when presented. 

(b) Respondents, on or about the dates and in the transactions set 
forth in paragraph II(b) of the complaint, as well as in the transactions set 
forth in paragraph II(a) of the complaint, purchased livestock and failed to 
pay, when due, the full purchase price of such livestock. 

(c) As of October 15, 1990, $119,983.01 remained unpaid for livestock 
purchases set forth above. 


Conclusions 


By reason of the facts found in Finding of Fact 2 herein, respondents have 
wilfully violated sections 312(a) and 409 of the Act (7 U.S.C. §§ 213(a), 228b). 
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Order 


Respondents Jeff Odle and Stonnie Sullivan, their agents and employees, 
directly or through any corporate or other device, in connection with their 
activities subject to the Packers and Stockyards Act, shall cease and desist 
from: 

1. Issuing checks in payment for livestock purchases without having and 
maintaining sufficient funds on deposit and available in the account upon 
which such checks are drawn to pay such checks when presented; 

2. Failing to pay, when due, the full purchase price of livestock; and 

3. Failing to pay for livestock. 

Respondents Jeff Odle and Stonnie Sullivan are prohibited from registering 
as dealers subject to the Packers and Stockyards Act for a period of five years, 
and pursuant to section 303 of the Act (7 U.S.C. § 203) are prohibited from 
engaging in business subject to the Act without being registered, provided, 
however, that upon application to the Packers and Stockyards Administration 
a supplemental order may be issued terminating this prohibition at any time 
after the expiration of 180 days upon demonstration by the respondents that 
all unpaid livestock sellers have been paid in full and provided further that this 
order may be modified upon application to the Packers and Stockyards 
Administration to permit respondent Odle’s and respondent Sullivan’s salaried 
employment by a registrant after the expiration of the 180 day period of 
prohibition. The Decision and Order upon Admission of Facts by Reason of 
Default which concerns Respondent Sullivan that was issued February 8, 1990 
shall remain in full force and effect. 

This decision shall become final and effective without further proceedings 
35 days after the date of service upon the respondents, unless it is appealed 
to the Judicial Officer by a party to the proceeding within 30 days pursuant 
to section 1.145 of the Rules of Practice (7 C.F.R. § 1.145). 

[This Decision and Order as to Stonnie Sullivan became final May 12, 1991 
and as to Jeff Odle became final May 13, 1991 .-Editor] 





CONSENT DECISIONS 


(Not published herein-Editor) 


PACKERS AND STOCKYARDS ACT 
Paul Brown. P&S Docket No. D-90-96. 1/4/91. 
Jim Glibreath. P&S Docket No. D-90-88. 1/10/91. 


Richard Fern Baker and Edward M. Baker, d/b/a Baker & Baker. P&S 
Docket No. D-90-33. 1/15/91. 


Royal H. Luedtke, Jr., d/b/a R. L. Livestock Co. P&S Docket No. D-91-11. 
1/25/91. 


Charles Leonard. P&S Docket No. D-91-9. 1/28/91. 
Tommy A. Lenz. P&S Docket No. D-90-80. 1/29/91. 


Glasgow Livestock Auction, Inc., William Chase and Daniel L. Johnson. P&S 
Docket No. D-89-94. 2/4/91. 


Chase and Johnson Livestock, Inc., Daniel L. Johnson and William Chase. 
P&S Docket No. D-89-97. 2/4/91. 


Rodney Petrek. P&S Docket No. D-90-68. 2/11/91. 


Jerry Klutts. P&S Docket No. D-91-10. 2/11/91. 


Gus Meat Co., Inc., and Gus Tountas. P&S Docket No. D-91-16. 2/13/91. 
Warren G. Rouse. P&S Docket No. D-90-42. 2/19/91. 


Joseph A. Kenny, Sr. and M&B Trading Co., Inc. P&S Docket No. D-91-25. 
2/22/91. 


Seaboard Stockyard, Inc., and Allen Cobb. P&S Docket No. D-90-97. 
3/12/91. 
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Richfield Auction Co. and Mark D. King. P&S Docket No. D-90-72. 
3/14/91. 


Joe L. Marshall. P&S Docket No. D-91-6. 3/14/91. 


Biscayne Foods, Inc., Stuart Appel Brokerage, Inc., and Stuart Appel. P&S 
Docket No. D-91-29. 3/14/91. 


Farrow & Co., Inc. and Stephen A. Farrow. P&S Docket No. D-91-22. 
3/15/91. 


Harold J. Tuma. P&S Docket No. D-89-88. 3/18/91. 
E. John Ferguson. P&S Docket No. D-91-17. 3/20/91. 


Falkenstein’s Meat Co., Henry Falkenstein and Martha Falkenstein. P&S: 
Docket No. D-90-93. 3/22/91. 


Terry Anderson, d/b/a Mahaska Sale Barn. P&S Docket No. D-91-27. 
4/29/91. 


Roy O. Meyer, d/b/a Meyer Livestock Order Buyer. P&S Docket No. 
D-91-30. 5/1/91. 


Empire Livestock Marketing Cooperative, Inc. P&S Docket No. D-90-86. 
5/8/91. 


Y. J. Foods, Inc., Stan Jamison, Jr., and Michael Jamison. P&S Docket No. 
D-91-14. 5/14/91. 


Weatherford Livestock Exchange, Inc., Race Harrell and Cathy Harrell. P&S 
Docket No. D-90-89. 5/15/91. 


Richard A. Stagno. P&S Docket No. D-90-90. 5/30/91. 


Louis Meilman, Inc., Jack Meilman, and Myron Meilman. P&S Docket No. 
D-91-38. 5/31/91. 
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Rickey Thompson, d/b/a Thompson Cattle Co. P&S Docket No. D-91-7. 
6/5/91. 


Jim D. Beard. P&S Docket No. D-90-56. 6/20/91. 


Ashe Cattlemen’s Livestock Market, Inc. and Jack Krider. P&S Docket No. 
D-91-3. 6/26/91. 


Juengling Commodities Corp., Al’s Service Corp., Gus Juengling and Son, 
Inc., and Gustave L. Juengling, III. P&S Docket No. D-91-34. 6/27/91. 
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371, 373, 378, 408, 420, 424, 623, 627, 683 
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Equal Access to Justice Act 
findings of fact by ALJ, review of by JO 
hearing 
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to dismiss on pleading 
notice, striking from record 
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regulations, force and effect of 
res judicata 





INDEX 


JANUARY - JUNE 1991 


retroactivity 
rulemaking 

notice of hearing 
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AGRICULTURAL MARKETING AGREEMENT ACT, 1937 
§ 608c(15)(A) proceedings 
constitutional issues 
judicial review 
jurisdiction 
investigatory subpoena 
monetary damages 
scope of review 
handler 
contract as evidence of status 
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marketing orders 
advertising 
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reserve requirements 
delegation of authority, constitutional 


discretionary functions of Secretary 
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216, 319 


23, 171, 183 
23, 171, 183 
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Brucellosis Eradication Program 
documentation 
importance of 


interstate movement of cattle 353, 356, 373, 375, 
392, 408, 424, 428, 430, 465, 733, 
735, 738, 740, 742, 745, 751, 753 
"movement" defined 
testing 
default 
admission of material allegation 
failure to file answer 375, 383, 733, 735, 738, 
740, 742, 745, 751, 753 
equine infectious anemia 
movement of reactor without certificate 
Ne. eva g tae fhe ws waed 4S ERS ORM 371, 420 
declaration of import 
inspection certificate, horse 
port of entry, designated 
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veterinary inspection, application for 
sanctions 
civil penalty 353, 369, 371, 373, 375, 378, 
379, 383, 386, 391, 392, 
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false certification of animals 
health certificate, misuse of 
revocation 
Standards for Accredited Veterinarians 638, 656, 661 
suspension of 630, 638, 661 
test record, misuse of 


ANIMAL WELFARE ACT 
dealers 
holding period 
inspection 
advanced notice not required 
denied access to records 
failure to allow 
license, operation without 
records 
failure to keep and maintain 
standard of care as to animals 
sanctions 
civil penalty 
sanction policy 
suspension of license 
willfulness 


APPELLATE REVIEW 
generally 
review, standard of 
reconsideration, petition for 
timliness 


DUE PROCESS 


PACA employment bar 
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EVIDENCE 


opportunity to present 

pleadings, beyond scope of 
preponderance standard 

refusal to testify, negative inference 


FEDERAL MEAT INSPECTION ACT 
inspection, withdrawal of 
responsibly connected person 
unfitness 


FOREST SERVICE SOURCING AREA APPLICATION 
alternate sourcing area 536, 563, 566, 571, 573, 
579, 581, 590, 594, 596, 599 
application 

approved 522, 526, 528, 535, 538, 540, 544, 
545, 547, 548, 550, 552, 554, 556, 557, 559, 
561, 569, 575, 577, 584, 586, 588, 592, 596 
524, 536, 563, 566, 571, 573, 
579, 581, 590, 594, 596, 599 
description of sourcing area 522, 526, 528, 559, 561, 569, 
575, 577, 584, 586, 588, 592 
failure to meet technical criteria 563, 566, 571, 579, 581, 599 

manufacturing facility 


location within sourcing area 
timber type 594 


HORSE PROTECTION ACT 
constitutional concerns 
knowledge of soring not required 
palpation test, adequacy of 
sanctions 
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civil penalty 


NONPROCURMENT DEBARMENT AND SUSPENSION 
criminal conviction relating to lack of integrity 
failure to report total income and assets 


PACKERS AND STOCKYARDS ACT, 1921 
dealer 
bond 
operation without 
requirement of 
default 
failure to file answer 
market agency 
custodial account 
failure to maintain 
payment 
checks 
insufficient funds 
drafts 
insufficient funds 
reparation proceedings 


payment 
checks 
stop payment order 
sanctions 


suspension 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 
broker 





943, 1018 
commercial bribery 
default 
failure to deny material allegations 854, 1070, 1076, 
1078, 1080, 1082, 1116 
failure to file an answer 1072, 1074, 1086, 1088, 1090, 
1092, 1094, 1096, 1098, 1100, 1102, 
1104, 1106, 1107, 1109, 1111, 1113, 
1114, 1118, 1122, 1124, 1126, 1128, 1130, 1132 
duty, gross neglect of 
license 
failure to have 
failure to pay license fee 1070, 1092, 1102 
payment 
failure to pay promptly 847, 854, 909, 1070, 1072, 
1074, 1076, 1078, 1080, 1082, 1086, 1088, 
1090, 1092, 1096, 1098, 1100, 1102, 1104, 
1106, 1107, 1109, 1111, 1113, 1114, 1116, 
1118, 1122, 1124, 1126, 1128, 1130, 1132 


purpose of 
reparation proceedings 
acceptance of goods 918, 921, 936, 984, 996, 1009, 1034 


accord and satisfaction 
broker 
943, 1018 


burden of proof 
generally 
commercial unit rule 
conflict of law 
consignment 
agreement, terms of 
burden of proof as to nature of transaction 
contract terms 
“act of God" clause 
generally 
misrepresentation of 
“price after sale," meaning of 
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damages 
computation of 
generally 
evidence 
independent third parties, statements of 
f.o.b. acceptance contract 
right to reject based on condition on arrival .... 
good faith requirement under U.C.C. 
inspection 
extent necessary to prove breach 1001, 1027 
timing necessary to prove breach 
weight given to federal inspections at 
shipping point 
jurisdiction 
modification of contract 
pleadings, unsworn 
suitable shipping condition 
transportation 


warranties 
sanctions 
customers’ and employees’ interests, effect of 
flagrant and repeated violations 
policy considerations 


statutory trust in favor of creditors 
creation by operation of law 


PLANT QUARANTINE ACT 
baggage 
inspection, failure to submit to 
default 
admission of material allegation 767, 773, 775, 777, 786 
failure to file answer 620, 769, 771, 779, 784 
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exportation of regulated articles 
garbage, removal, storage and disposal of 
importation of regulated articles 
airport, removal from without required release 
inspection 
prohibited article 
release without treatment prescribed by inspector 
interstate movement of regulated articles 
sanctions 
civil penalty 


POTATO RESEARCH AND PROMOTION ACT 
assessments, failure to pay 


SANCTIONS, GENERALLY 
civil penalty 353, 369, 371, 373, 378, 379, 


383, 386, 391, 392, 408, 420, 
424, 428, 430, 465, 620, 623, 
627, 802, 810 
financial position, effect of 
imposition by other agency for same conduct 
wilfulness and intentionality 
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